


NMEFS urges the USACE and Electron to investigate options to immediately address these
impacts to adult and juvenile migration. NMFS believes that opening the main river channel is
one viable solution to address both adult and juvenile passage. Opening the main river channel
would reduce the false attraction flow driving adults to an impassable section of the dam, and
would reduce harm to migrating juveniles by providing less encumbered downstream passage.
We recommend a meeting with the USACE and Electron as soon as possible so that the USACE
and Electron can consider, select, and swiftly implement an option that results in unobstructed,
safe, timely and effective fish passage. We will need to act quickly to put a solution in place in
order to avoid potentially significant unauthorized take of ESA-listed salmonids.

Current Status and Perspectives on ESA Consultation

On September 11, 2020, after assessing Electron’s deviations in implementing NOAA Fisheries’
2018 Biological Opinion (WCR-2016-4993), we recommended via email to the USACE that
they consider re-initiating ESA consultation. At the time, we also understood that circumstances
at the structure meant that urgent interim actions were needed to secure the site and that the
resulting in-water work and temporary structures would not be provided to NOAA Fisheries to
receive an ESA review prior to their installation. NOAA Fisheries recommended that fish
passage remain a high priority as interim measures were explored and implemented.

NOAA-Fisheries believes that several triggers for reinitiating the 2018 Opinion have been met.
As 50 CFR 402.16 states, re-initiation of consultation is required and shall be requested by the
federal agency or by the Service where discretionary federal agency involvement or control over
the action has been retained or is authorized by law and if’

(1) The amount or extent of incidental taking specified in the Incidental Take Statement (ITS) is
exceeded,

To date there 1s no indication that the Terms and Conditions of the ITS have been
met, making it difficult to ascertain the compliance with the ITS. Additionally,
with the significant divergence from construction actions contemplated in the

2018 Opinion, the actual take that did occur and continues to occur now is not
exempted in the WCR-2016-4993 ITS.

(2) New information reveals effects of the agency action that may affect listed species or critical
habitat in a manner or to an extent not considered in this Opinion,

Electron’s deviations from the proposed action and subsequent construction

actions have resulted in impacts that affect migration of PS Chinook and PS
steelhead in a way that was not contemplated in WCR-2016-4993.

(3) The identified action is subsequently modified in a manner that causes an effect to the listed
species or critical habitat that was not considered in the biological Opinion,
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